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MVEMORANDUM OPI NI ON

HAI NES, Judge: The parties submtted this case to the Court
without trial. See Rule 122.' Respondent made the deternination

to proceed to collect, by levy, petitioners’ 1993, 1994, and 1995

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Anpbunts are rounded to the nearest doll ar.
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outstanding incone tax liabilities of $7,687, $31,120, and
$36, 500, respectively. Petitioners, under section 6330, seek
revi ew of respondent’s determ nation.

The parties’ controversy poses the follow ng issues for our
consideration: (1) Wuether petitioners are entitled to question
the nerits of the underlying inconme tax liabilities; (2) whether
petitioners are liable for the income tax liabilities; and (3)
whet her there was an abuse of discretion in respondent’s
determ nation to proceed with the collection action. For al
pur poses hereafter, the years at issue shall refer to 1993, 1994,
and 1995.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tine petitioners filed their petition, they resided
in Cklahoma. On April 12, 2000, petitioners jointly filed their
untinely Fornms 1040, U.S. Individual Income Tax Return, for the
years at issue. On August 14, 2000, respondent assessed a tax
Wi th respect to each of the 1994 and 1995 incone tax liabilities.
On Cct ober 30, 2000, respondent assessed a tax with respect to
the 1993 incone tax liability. Respondent based his assessnents
of tax for the years at issue on the anobunts reported by

petitioners on their returns. On Decenber 12, 2005, respondent
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sent petitioners a Form CP-504, Notice Before Levy, stating that
respondent intended to |levy on petitioners’ assets for purposes
of collecting the incone tax liabilities for the years at issue.

On January 3, 2006, petitioners submtted a Form 12153,
Request for a Collection Due Process Hearing (section 6330
hearing request). Petitioners’ section 6330 hearing request
stated that: (1) Petitioners had already paid the tax; (2) error
was made in the cal culation of the assessed liability; (3)
procedural error was made in the providing of the “notice of
assessnent”; (4) the opportunity to dispute the assessed
liability was inadequate; and (5) petitioners would offer
collection alternatives.

On January 23, 2007, Settlenment O ficer Deborah Conley (M.
Conl ey) sent petitioners a letter indicating that they were
entitled only to a so-called equivalent hearing as their section
6330 hearing request was not tinely.?2 M. Conley scheduled a
t el ephone hearing for February 27, 2007. M. Conley also
requested that petitioners provide the following itenms: (1) A

conpl eted Form 433-A, Collection Information Statenent for

2Respondent erroneously believed that he sent petitioners a
notice of intent to levy on Jan. 23, 2001. Thus, respondent
originally concluded that petitioners’ sec. 6330 hearing request
was not tinmely. Respondent now concedes he cannot establish that
he sent petitioners a notice of intent to | evy before Dec. 12,
2005. Accordingly, respondent also concedes that petitioners’
sec. 6330 hearing request was tinely and the Court has
jurisdiction over this case. See infra p. 5.
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I ndi vi dual s; (2) conpleted returns for 2001, 2002, and 2005; and
(3) proof that petitioners had nmade sufficient estinmated tax
paynments for 2006. Petitioners failed to call M. Conley on the
date of the hearing and failed to provide the requested itens.

On March 14, 2007, Stephen Meeh (M. Meeh) sent a fax to M.
Conley. M. Meeh's fax expressed concern that petitioners had
been assigned an equival ent hearing but failed to discuss the
issues raised in petitioners’ section 6330 hearing request.

On May 12, 2007, respondent issued a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330
(decision letter) to petitioners with respect to collection of
their 1993 inconme tax liabilities. On May 24, 2007, respondent
i ssued a decision letter to petitioners with respect to
collection of their 1994 and 1995 incone tax liabilities. In
both decision letters, respondent determ ned that petitioners had
not presented any information regarding the issues raised in
their section 6330 hearing request. Respondent al so determ ned
that petitioners failed to offer any collection alternatives.
Accordi ngly, respondent sustained the collection action. In
response to these decision letters, petitioners filed their

petition with this Court on June 11, 2007.
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Di scussi on

Bef ore the Conm ssioner may | evy on any property or property
right of a taxpayer, the taxpayer nust be provided witten notice
of the right to request a hearing, and the notice nust be
provided no | ess than 30 days before the levy is nade. Sec.
6330(a). |If the taxpayer requests a hearing under section 6330,
an Appeals officer of the Conm ssioner nust hold the hearing.

Sec. 6330(b)(1). Wthin 30 days of the issuance of the Appeals
officer’s determ nation, the taxpayer may seek judicial review of
the determnation. Sec. 6330(d)(1).

Respondent concedes that petitioners’ section 6330 hearing
request was tinely under section 6330(a)(3)(B) and (b)(1).
Accordingly, we will treat the “decisions” reflected in the
decision letters issued to petitioners on May 12 and 24, 2007, as
“determ nations” for purposes of section 6330(d)(1). See Craig

v. Comm ssioner, 119 T.C. 252 (2002). W therefore have

jurisdiction to review Ms. Conley’s deci sions.

| . Underlying Tax Liabilities

A. VWhet her Petitioners Are Entitled To Di spute the
Underlying Liabilities

Section 6330(c)(2)(B) provides that a person may chal | enge
t he exi stence or anmount of the underlying tax liability if the
person did not receive a notice of deficiency for the rel evant
tax period or did not otherw se have an opportunity to dispute

the liability.
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Petitioners argue that they were never given the chance to
contest their underlying tax liabilities. Respondent counters
that petitioners are precluded fromraising issues relating to
the nerits of the underlying tax liabilities by their failure to
rai se such issues in their hearing. Respondent concedes that it
cannot be determned fromthe record whether petitioners received
notices of deficiency for the years at issue.

Respondent is correct that taxpayers may ask the Court to
consider only issues that were initially raised before the

Appeals Ofice in a section 6330 hearing. Ganelli v.

Comm ssioner, 129 T.C 107 (2007). However, petitioners clearly

rai sed the issue of their underlying tax liabilities in their
section 6330 hearing request by stating that “error was nmade in
the cal cul ation of assessed liability.” Accordingly, we my
review the nmerits of the underlying tax liabilities.

B. Merits of the Underlving Tax Liabilities

In situations where the Court will review the nerits of the
underlying tax liability, the standard of review is de novo.

Mont gonery v. Conmm ssioner, 122 T.C. 1, 9 (2004); Hoffrman v.

Comm ssioner, 119 T.C 140, 144-145 (2002); Sego v. Conmm ssioner,

114 T.C. 604, 609 (2000).
Petitioners “self-assessed” their tax liabilities by
reporting such liabilities on their incone tax returns. The

record is devoid of any reason why petitioners’ self-assessed tax
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is inaccurate. M. Conley offered petitioners anple opportunity
t hroughout the section 6330 hearing to provide reasons or
docunentation to substantiate their position, and petitioners
failed to conply. Accordingly, we uphold petitioners’ underlying
tax liabilities for the years at issue.

1. Revi ew of Determ nations for Abuse of D scretion

Foll ow ng a section 6330 hearing, the Appeals officer nust
determ ne whet her the proposed | evy action nay proceed. The
Appeals Ofice is required to take into consideration: (1)
Verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedure have been net, (2)
rel evant issues raised by the taxpayer, and (3) whether the
proposed | evy action appropriately bal ances the need for
efficient collection of taxes wth a taxpayer’s concerns
regardi ng the intrusiveness of the proposed |levy action. Sec.
6330(c) (3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nation made by the Appeals O fice in connection with
the section 6330 hearing. Were the underlying tax liability is
not in dispute, the Court will review the determ nation of the

Appeals Ofice for abuse of discretion. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Sego v. Conm ssioner,

supra at 610; Goza v. Conmi ssioner, 114 T.C. 176, 182 (2000). An

abuse of discretion occurs if the Appeals Ofice exercises its
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discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

We have al ready exam ned and upheld the nerits of the
underlying tax liabilities for the years at issue. Accordingly,
we Wil review respondent’s determ nations to proceed with the
| evy for abuse of discretion.

Petitioners argue that respondent abused his discretion by
failing to allow petitioners a section 6330 hearing and by
determ ning that the nethod of assessnment for the years in
guestion was adequate.® W disagree.

A. The Equi val ent Heari ng

The bul k of petitioners’ correspondence wth respondent
during the Appeals hearing process centered around petitioners’
concern that respondent afforded petitioners an equival ent
hearing rather than a section 6330 hearing. Respondent erred in
originally determ ning that petitioners’ section 6330 hearing
request was not tinely. However, petitioners’ efforts to
chal l enge the collection action were not prejudiced by
respondent’s treatnent of their hearing as an equi val ent heari ng.

The key differences between a section 6330 hearing and the

%Respondent argues that petitioners should be barred from
rai sing the argunent that the nethod of assessment was inadequate
because petitioners did not raise the issue during their Appeals
hearing. See Ganelli v. Conm ssioner, 129 T.C. 107 (2007).
However, petitioners raised the issue in their sec. 6330 hearing
request by stating that “procedural error was nade in the
provi ding of the notice of assessnent”.
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equi val ent hearing respondent afforded petitioners are that an
equi val ent hearing does not allow a taxpayer to seek judicial
review and does not necessarily suspend collection activities
while the hearing is pending. See sec. 301.6330-1(i), Proced. &
Adm n. Regs. The record indicates that respondent suspended his
collection activities, and petitioners have tinely filed a
petition to review respondent’s collection action determ nations
in this Court. Accordingly, we hold that petitioners were
afforded their full right to an Appeal s hearing under section
6320(a)(3)(B) and (b)(1), and respondent did not abuse his

di scretion in proceeding with the collection action.

B. Met hod of Assessnent

Petitioners contend in their petition, wthout el aborating,
t hat respondent’s nethod of assessnent was inadequate. Section
6330(c) (1) requires Appeals to obtain verification fromthe
Secretary of the Treasury that the requirenents of any applicable
| aw or adm nistrative procedure have been net. The record
indicates that to conply with section 6330(c)(1), M. Conley
relied on conputer transcripts which identified the taxpayer, the
character of the liabilities assessed, the taxable periods, and
the amounts of the assessnments. Conputer transcripts that show
this type of information are a valid verification that al
requi renents of applicable | aw or adm ni strative procedure have

been nmet. See Roberts v. Comm ssioner, 118 T.C. 365, 371 n. 10
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(2002), affd. 329 F.3d 1224 (11th Cr. 2003); Schroeder v.

Conmi ssioner, T.C. Menp. 2002-190. It was not an abuse of

discretion for Ms. Conley to rely on a conputer transcript to
verify that | egal and procedural requirenents were satisfied as
requi red by section 6330(c)(1) and (3)(A) and section 301. 6330-

1(e)(1), Proced. & Admin. Regs. See Craig v. Conm ssioner, 119

T.C. at 261-263; Nestor v. Conmi ssioner, 118 T.C. 162, 166

(2002).

C. Coll ection Alternatives

Petitioners stated in their section 6330 hearing request
that they wanted respondent to consider collection alternatives.
However, petitioners failed to propose or present any information
regarding collection alternatives during their section 6330
hearing. Accordingly, respondent did not abuse his discretion in
proceeding with the collection action.

D. Concl usi on

Petitioners have given no bona fide basis for their claim
that the collection action is inappropriate. Therefore,
respondent did not abuse his discretion by determning to proceed
with the collection of petitioners’ unpaid Federal incone tax
l[iabilities at issue.

I n reaching our holdings herein, we have consi dered al
argunents made, and to the extent not nentioned above, we

conclude themto be noot, irrelevant, or without nerit.



To reflect the foregoing,

Deci sion will be entered

for respondent.




